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The Dubai Court of Cassation (Court of Cassation), in its recently surfaced decision in Case No. 1514 of 2022,
held that issues relating to the parties' compliance with contractual preconditions to arbitration are matters of
admissibility rather than jurisdiction, bringing the United Arab Emirates (UAE) in line with other jurisdictions, such
as England and Wales.

COURT OF CASSATION PROCEEDINGS

The respondent in an arbitration administered by the Dubai International Arbitration Centre (DIAC) commenced
proceedings in the Dubai Court of Appeal (Court of Appeal) to set aside the arbitral award. The Court of Appeal
held that the arbitral award was enforceable and dismissed the case. The respondent appealed that decision to
the Court of Cassation.

The respondent argued, among other things, that the arbitral award was invalid because the claimant had not
satisfied the contractual preconditions to arbitration, which first required the claim to be submitted to the project
engineer for determination, followed by a mandatory period of amicable settlement discussions for 56 days before
referring the dispute to arbitration.

The Court of Cassation rejected this argument. The Court of Cassation held that contractual preconditions to
arbitration are not matters related to the jurisdiction of the arbitral tribunal, but rather are questions of admissibility
(i.e., whether the substantive claims asserted in the arbitration can be heard at that time or whether there is a
legal impediment that prevents them from being heard, such as the claim being prematurely filed). Accordingly,
even if a party can demonstrate that any preconditions to arbitration have not been fulfilled, it does not result in
the UAE courts assuming jurisdiction over the dispute. Jurisdiction to determine the dispute remains with the
arbitral tribunal. However, if a party can demonstrate that the preconditions to arbitration have not been fulfilled, it
may result in the arbitral tribunal postponing the arbitration pending fulfilment (if possible) of those preconditions.

In this case, the Court of Cassation determined that the contractual preconditions to arbitration had been satisfied
to the extent necessary and logical. While the onshore UAE courts have consistently held that contractual dispute
escalation provisions act as mandatory preconditions that must be satisfied before commencing arbitration
proceedings, the Court of Cassation stated that such clauses should not be interpreted in a manner that leads to
unjustifiable delays. The Court of Cassation found that, as the dispute related to interim payment certificates that
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had already been approved by the engineer, it was illogical to assume that the parties intended to refer to the
engineer the same matter that the engineer had already determined. The Court of Cassation further held that the
mandatory period of amicable settlement discussions had been satisfied because the claimant had requested the
respondent to engage in settlement negotiations on two occasions, without any response from the respondent,
and the claimant had only commenced arbitration proceedings after more than 56 days had passed since its
second request.

COMMENTARY

This judgment is important, as it should reduce the risk of parties arguing that noncompliance with contractual
preconditions to arbitration means that the arbitral tribunal lacks jurisdiction to determine the dispute. It also
serves as a reminder of the importance of parties ensuring that they have, to the extent possible, satisfied all
contractual preconditions prior to commencing arbitration proceedings.

ABOUT THE FIRM

The firm's Litigation and Dispute Resolution practice group, renowned for international arbitration, litigation, and
dispute resolution techniques, has a long history of acting as counsel on high-stakes international arbitration
mandates. Our lawyers in Dubai have experience with all the major arbitration institutions within the region and
are fully equipped to represent clients with respect to complex, high-value disputes in the UAE and wider Gulf
region.
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This publication/newsletter is for informational purposes and does not contain or convey legal advice. The
information herein should not be used or relied upon in regard to any particular facts or circumstances without first
consulting a lawyer. Any views expressed herein are those of the author(s) and not necessarily those of the law
firm's clients.
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