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The Consumer Financial Protection Bureau ("CFPB" or "Bureau") has been an agency under fire.[1] Acting
Director Mick Mulvaney has begun to institute significant changes at the Bureau.[2] And last year, a panel of the
D.C. Circuit Court of Appeals held that the Bureau's leadership structure – a single director who can be removed
only for cause – violates the separation of powers requirement of Article II of the U.S. Constitution.[3] But in a long
awaited en banc decision, the D.C. Circuit reversed that panel's decision. Rather, in PHH Corp. v. Consumer
Financial Protection Bureau,[4] the court held that the Bureau's structure is consistent with separation of powers
principles.[5] As discussed below, businesses subject to the CFPB's supervisory and enforcement authority will
need to continue to remain vigilant.

BACKGROUND
In January 2014, the CFPB initiated an enforcement proceeding against mortgage services provider PHH
Corporation ("PHH"). The Bureau alleged that PHH's captive reinsurance program violated certain kickback
provisions under Section 8 of the Real Estate Settlement Procedures Act ("RESPA"). The Bureau ordered PHH to
pay a $109 million disgorgement penalty for the infractions.[6] PHH appealed the decision to the D.C. Circuit,
asserting, among other matters, that the CFPB's structure, whereby the director is removable by the president
only for cause, was unconstitutional.[7]
In particular, PHH challenged Section 5491(c)(3) of the Dodd-Frank Wall Street Reform and Consumer Protection
Act ("Dodd-Frank Act"), which established that the CFPB director may only be removed "for inefficiency, neglect
of duty, or malfeasance in office."[8] In other words, the president may only remove the sole director of the CFPB
"for cause" as to opposed to "at will."[9] PHH argued that this structure violates Article II separation of powers
requirements because it impairs the president's ability to exercise supervision and direction over the CFPB.[10]
Through its challenge, PHH hoped to convince the D.C. Circuit that the CFPB never had the constitutional power
to impose the $109 million penalty.
In 2016, a panel of the D.C. Circuit adopted PHH's argument.[11] Circuit Judge Kavanaugh, writing for the
majority, reasoned that the for-cause removal provision, coupled with the sole-directorship structure of the CFPB,
did not provide acceptable executive oversight and was inconsistent with fundamental principles of liberty.[12]
The court vacated the CFPB's decision in the underlying enforcement action and determined that the Dodd-Frank
Act must be modified to provide for at-will removal of the CFPB director by the president.[13] The CFPB filed a
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petition for rehearing en banc.

THE EN BANC DECISION
The D.C. Circuit, sitting en banc, heard further argument in May 2017. PHH and numerous amici supporters
(including the U.S. Department of Justice, writing on behalf of the U.S. government [14]) maintained that the
CFPB's sole-directorship structure, with a for-cause removal limitation, violated Article II. On January 31, 2018,
the D.C. Circuit disagreed with them.
In the En Banc Decision, the majority held that the Article II question has nothing to do with the fact that the CFPB
has only one director. Rather, the panel determined that the question is resolved by focusing simply on the
language of the for-cause removal provision in Section 5491(c)(3) of the Dodd Frank Act. Because that same
language ("inefficiency, neglect of duty, or malfeasance") has already been approved by the Supreme Court in the
seminal Article II case, Humphrey's Executor v. United States, the court held that the president "retained ample
tools" to supervise and direct the CFPB.[15] The court also held that, because the CFPB's role as a financial
regulator is not a "core executive function[]," there is no threat to the president's powers or to the U.S.
Constitution.[16] In this instance, the majority singled-out financial regulators as a whole, stating that "[t]he CFPB
fits comfortably within precedent and tradition supporting the independence of the financial regulators that
safeguard the economy."[17] If the En Banc Decision is ultimately upheld, this special treatment of financial
regulators could allow for increased autonomy of financial regulators down the road.
Parting with the majority, the dissenting members of the en banc court panel agreed with PHH that the CFPB's
structure was inconsistent with Article II requirements, offering two approaches for resolution of the issue. Circuit
Judge Kavanaugh reaffirmed his position in line with the D.C. Circuit's 2016 decision and reiterated that the
removal clause should be severed from the Dodd-Frank Act.[18] This approach would allow the president to
remove the CFPB director at will but the CFPB would otherwise remain intact as it currently exists. Conversely,
Circuit Judge Henderson took a more aggressive approach, determining that Title X of the Dodd-Frank Act (i.e.,
the entirety of the CFPB portion of the legislation) should be stricken and Congress should be responsible for
reconstructing legislation to create a proper, constitutional agency.[19] Certainly, these arguments will be raised
by PHH if the decision is appealed to the Supreme Court.[20]

WHAT COMES NEXT FOR THE CFPB?
It is unclear whether PHH will petition for certiorari to the U.S. Supreme Court for review of the En Banc
Decision's ruling that the CFPB's structure is constitutional. If the case does not progress to the Supreme Court, it
will be remanded to the CFPB for further proceedings. And under the En Banc Decision, "to hold PHH liable"
under RESPA Section 8, "the CFPB must … show that the … [amount] paid [for reinsurance is] more than
reasonable market value…."[21] Meanwhile, the Bureau is currently without a Senate-confirmed director. Richard
Cordray resigned as Director in November 2017 and nominated CFPB Deputy Director Leandra English as his
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successor. President Trump, however, appointed Director of the Office of Management and Budget Mick
Mulvaney to serve as the Acting Director of the CFPB, a role in which he currently serves. At least one attempt to
block Mr. Mulvaney's appointment has been dismissed by the U. S. District Court for the Southern District of New
York,[22] while Ms. English has her own suit pending in a D.C. federal court seeking court endorsement of her
position as the rightful successor to the directorship.[23]
Acting Director Mulvaney, for his part, has already started to restructure the CFPB's operations from within. Mr.
Mulvaney announced in a recent email to CFPB staff that he intends to bring the CFPB's Office of Fair Lending
and Equal Opportunity under his direct oversight. Mr. Mulvaney has also taken steps to alter CFPB rulemaking,
such as the CFPB's "Payday Rule," aimed at effecting a major overhaul of the small dollar lender industry.[24] On
the rule's effective date, Mr. Mulvaney announced that the CFPB "intends to engage in a rulemaking process so
that the Bureau may reconsider the Payday Rule."[25]
For regulated industry members, uncertainty regarding the depth and breadth of the CFPB's activities continues to
be the name of the game. But because the CFPB is likely here to stay in some manner, interested stakeholders
may want to engage with the CFPB and Congress to advocate for their particular policy objectives.
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